ONDERGROUND INJECTION CONTROL PROGRAM
MEMORANDUM OF ACGREEMENT
BETWEEN THE
STATE OF NORTH DAXKOTA INDUSTRIAL COMMISSION
OILL & GAS DIVISION
AND
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION VIIX

I. GENERAL

Thiz Memorandum of Agreement {("MDA"™ or "Agrsemant®™)
astablishes policies, responsibilities, and procadurss for the
State of North Dakota Industrial Commizgion {"Commission®), 011 &
Gas Division ("Divisionm), for the implementation of the
Undergrosund Injection Control ("UICY) program as authorized by
Section 1425 of the Bafe Drinking Water Act ("SDWA") [P.L. 93-523
as amended ] .

This Agresement is senitered intoe by the Commizsion/Division,
aebing Lhraugh the Uhief FﬁfanmeW" Orticer [("CEOYY, and the

U.5. Environmental Protection Agency ("EPA"™), acting through the
Regional Administrator foy EPA Region VIII. This Agresment shall
be affsctive upon signature by both parties.

The Commizsion/Oivision is responsible for, and has
authority over, all Classg 1T injection wells in North Dakots and
is rasponsible for a@m@nxgt@flng the State program for injection
wells under its jurlsdietion: incliuding, but not limited to,
roports, permits, monitoring, inspectlions, and enforcement
actions. In the courss of exercising these auvuthoritiss, the
Srabte agrees Lthat the terms “pollution” and YEresh water®, as
usad by the State, Iinclude the definitions of "endangerment™ and
runderaground source of drinking water® {("USDW"), respechtively, as
contained in the SDWA.

Thie dgreaement shall be reviewed annually as part of ths
annual workplan svaluation process, and may be amended, modified,
oy revokad.

This Agreement may be modified upon the initistive of the
State or the EPA. Modificatlions must be in writing and mugt be
signed by the CEQ and the Regional Administrator. Modilications
bacome effective upon signature by bhoth parties.

Th%g Agreement shall remain in effsct as long as the Bltate
has primary sa*wsﬁrman% aﬁf%ﬁ?:ty far the UIC 14285 program in
North Qakwiaf an authorized by The 5DWa. Showld the S5DHE be

amended Lo reguire ﬂhawwmg to programs authorized for primacy
under Section 1425, the BPFA will so notify the Btate. Ths Stats
will then submit such showings as necessary to retain primacy,
should 1t elect to do so.
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It is understood that the NDSOH will make application for,
and, to the extant eligible, recsive from EPA all grants provided
pndar the SDWA. Portions of those grant monies shall be made
available for use by the Commission/Division, under separate
agresment bpetwesn the NDSDH and the CEO.

The State shall administer the UIC 142% program in
accordance with the program submission (primacy application
incloding modifications!), the SDWA, and applicable regulations.
The EPA shall, in a timely manner, inform the 8tate of the
igsuance, content, and meaning of federal statutes, regulations,
guidelingsg, standards, judicial decisiong, policy decigions,
directives, and any other factors which reasonably could affect
the UIC 1425 program.

The State shall promptly inform the EPA of any proposed or
pending meodifications to laws, regulations, or guldelines, and
any judicial decisions or administrative achtions which might
afiect the UIT 1425 program and the State's authority to
administer the program. The State shall promptly inform the EPA
of any resourcs allocation changes which might affect the Stata's
ability to administer the program.

IY. DEFINITIONS

Definitions used in this Agreement shall bhe those
definitions used in North Dakota Century Code Chapter 38~08 and
Addministrative Lode Chapbers 43~02~-03 and 43~02~0%. The
Commissgion/2ivision and the EPA agree to mutually and promptly
clarify changes in definitions and/or interprstations by which
approvals or enforcement actions will be implemented.

For this Agreement, the following terms are defined as
follows:

{a} Exceptions List means a nhame-specific list of wells
that have remained in significant noncompliance in tvo
or more consecutive guarters and have not been returned
to compliance or had a formal enforcement action taken.

(b} Sienificant Noncompliance {(SNC) means the finzl
language established in 3 memorandum signsd by Michssl
B. Coonk, Director, Office of Urinking Watsr, and dats
Dacamber 4, 1986,

{e) Timely and Approvriate means that within ninety |
dave of the time an instance of BNC ls identified, the
delegated agency should take one of the Ifollowing
actions:
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bring the owner and/or opsrator back into actual
{physical} compliance through formal or informal
enforcement action; or

{2} place the owner and/or cperator on an enforcement
compliznce schedule to achieve future compliance;
or

{3) initiate formal administrative or judicial
enforcement action.

{d) Underground Source of Drinking Water (USDW!) means an
aguifsr or portion thereof which supplies water for
human consumption, or in which the ground vwater
containsg fewer than 10,000 mg/l total diszalved solids
(T3S and which is not an exempted agquifer.

ITYI. RESPONSIBILITIES

A Sharing of Information

2L information and records obtained or used in the
administration of the HNorth Dakota UIC 1425 program, including
all UIC permit £iles, shall be available to the EPA upon request
without restriction, except that any information which is subjisct
to & claim of confidentiality shall be treated by the EPA in
accordance with the EPA regulations governing confidentiality {40
CFR Part 21.

The EPA shall furnish to the State, information in itg £ileg
which the State rneeds to implement the UIC 1425 program, subject
to the EPA regulations governing confidentiality and federal
provisions governing data transfer.

The Stats shasll retain records ussed in the administration of
the DIC 1425 program for three {3} years unless an enforcement
action is pending. In that event, all records pertaining to such
actiorn shall be retained until such action is resalved or for
three {3} vears, whichaver date is later.

5. State Reporting

The Commission/Divigion shall submit to the Regional
Administrator, guartsrly reports, which shall be due To the EPA
noe later than thirty (30) days after the end of the quartsyr. The
information for thess reports shall be recorded on EFA raportling
forms 7520-1,2,3, and 4. The Commission/Division will keep
currant its well inventory data and will supply the EPA with an
update upon regusesh.
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The Fourth Quartesr (or annuall Report of each year shall
congist of routine guarterly report information asg indicated
above, supplemented with the following:

{a) a summary of grant utilization {EPA Form 7520-~5}; and

{b) an updated comprehensive inventory of Class II
injection/disposal wells in North Dakota.

The Fourth Quarter {or Amnual) Report shall be submitted to
EPA within siwxty (62} days of the end of the fiscal vear.

&L reports may be submitted and included with similiar
reports submitted by the NDEDH. Information relative to the
name and addresss of permit appliicants or permitises, and
information which deals with the existence, absence, or level of
contaminants in drinking water shall not be kaept confidentlal by
the Btate. Furthermore, any UIC program information, whether
declared confidential or not, shall be available to the EPA.

. Program Evaluation

The EPA shall conduct a pericdic evaluation of the North
Dakota UIC 1425 program using State reports and reviews of State
program records, to deternmine program consistency with ths State
program submission, the EDWA, and applicable regulations,
guidance, and policies.

This program evaluation will include, but not be limited to,
a2 review of financial sxpendiitures, progress toward program
implementation, change in the program description, and efforts
toward progress on program elements. The EPA shall submit a
draft of the program gevaluation to the State, for their review
and comment. The State shall have fifteen {15} working days to
submit comments on the draft evaluation.

D. Compliance Monitoring

The State agrees to maintain a vigorous enforcement program,
including: assessiag compliance by operators/owners of injection
facilities; and taking timely and appropriate enforcement action
in every case whers such agstion is warranted.

If the Regional Administrator makss a determinabion that
additional compliance inspectlons are negessary, he/she shall
notify the CEO of such determination, and reguest the CEC to give
the Regional Administrator adequate notice and opportunity to
participate in additional compliance inspections performed by ths
CEQ.

The Regional Administrator shall, under most circumstances,
provide advance notification of inspections. HNotificatlion to the

4
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EZ shall be either by telephone or in writing, at least seven
{7} davs befores any such inspection. Howsver, if an emergency
exigts, or for some obther reason it is impossible teo give advancs
notifiication, the Regional Administrator may waive advancs
notification to ingpect a facility.

For purposas of this Agreement, the bterm "compliancs
monitoring® shall refer to all efforts associated with assuring
full compliance with UIC program reguirements. The State agrees
to maintain procedures to regeive, evaluate, reiain, and
investigate all notices and reports that are reguired by
compliancs aohedules and prograwm regulationsg.

The (30 agrees to implement inspection procedurss 1o
determing compliance or noncompliance with the appiicable
requirements of the UIC 14285 program. Inspsctions, reviews of
reported data, or other methods of surveillance, shall be
utilized to identify persons who have not complied with permit
app-icztlons or other program reqguirements. Any irnformation or
data obtained for such facilities or activities shall be mads
avallable to ths Regional Administrator upon reguest.

The CED or his authorized representative shall conduct
pericdic inspectlions of injection facilities and activities
subiect to regulatory requirements. These inspections shall be
performed to assess compliance with all UIC permit conditions or
UVIC program requirements, and incloudes avaluating a facility's
monitoring and reporting program. Inspections shall be conducted
to determine compliance or noncompliance with the permit or rule-
authorized reguirements, verify the acecuracy of the information,
submitted by operators, in reporting forms and monitoring data,
and to verify the adeguacy of sampling, monitoring and other
mathods designed to provide the information.

The Commission/Division ghall also investigate information
raceived from the public or private sectors, involving viclations
of the applicable program requirements. The CEQ shall provide
opportunity for the public to submit information on vioclations,
and to have procedures for recelving and ensuring proper
consideration of such information.

The CEO, or other authorized representative engaged in
compliance monitoring and svaluation, has the autherity to snter
any site or premises subiect te regulation, or to review and copy
the records of rslevant program operations where such reccrds are
xept.  Any investigatory inspegtions initiated by the CED shall
be conducted, and monitoring {data) and other iniormazion
collected, in a manner to provide evidence admissible in an
enforcement proceeding or in court.

Whenever a party requests information concerning a specific
injection operstion and the requested information is available

5
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from the files, that information will be provided within a
reasonable time. If requested information is nobt available, the
party to whom the request was directed shall promptly notify the
raquestor.

The &State shall allow the EPA to routinely review State
records, reports, and files relevant to the administration and
enforcement of the UIC 1425 program.

E. Enforcement

The State is responsible for taking timsly and appropriate
enforcement action against persons in viclation of program
requirements, compllance schedules, technical reguirements,
permit conditions, and other UIC program reguiremsnts. This
includes vioclations detected by State and/or federal inspections.

The State shall provide the public with: an opportunity to
participate in the State enforcement process, including
intervention by any citizen having an interest and who might be
affected; and azssurances that citizen complaints shall be
investigated and given a written response.

Those activities determined by the Commission/Division to be
in violation of the UIC 1425 program, will be handled in the
following manner.

la} Violations discovered during field inspections will bhe
rasolved if possible by contacting the oparator's field
personnel at the Time of the inspection. If it cannot
be resolved in this mannery a followup letter to the
operator from the Commission/Division will be issued
reguesting the appropriate action be taken. Such
violationg will be reported on EPA Form 7520-22 whsther
or noet sgaid violations are resolved on-site.

{b) Reporting violations will result in a letter and/or
telephone call from one of the Commission/Division
staff reqguesting the proper information.

{c} Violations as in (a) or (b), above, which are not
resolved in thirty {(30) working days and as ocutlined in
{a) or (b), will be addressed with a letter signed by
the Commission/Division reqguesting the necessary
achion.

{d} The Commission/Division shall identifvy/report all SNCs
and bring said SNCs into compliance, or use 1iis
enforcement authorities to take formal enforcement
action within ninety {(80) days.
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{e@) If a SNC has not been returned to compliance or
addressed with a formal enforcement action in two (2]
consecutive guarteryg, well-specific information on the
SENC will be reported on the exceptlons list.

{£) The EPA may initlate indspendent enforcement action in
North Dakota against the operator of wells found on the
erxcentions list afizr notice to the operator and
consdlzation with and notice to the
Commission/Division; and atfter failure by the
Commission/Divigion to take appropriate enforcsment
agction.

(g} As outlined in Noxth Dakota Century Code ("NDCCH)
Section 38-08-16, any person who violates any provision
of NDCC Chapter 38~08, or any rule, ragulation, or
order of the Commigsion/Division, iz subject to a givil
panalty not to excead $12,500 for sach cifense, with
gach day’'s violation being a separats offense.

{h) As outlined in NDCC Section 38-08-17 (1), whenever it
appears that any person is violating or threatening to
violate any provision of WDCC Chapter 38-08, or any
rule, regulation, or order of the Commission/Division,
the Commission/Division shall bring suilt, against such
person in any district court of anvy county where such
viglation ogourred, to restrain such person from
continuing such wviclation or from garrying out the
threat of guch wviolation. In such suit, the court may
grant prohibitory and mandatory injunctions, including
temporary restraining orders and preliminary
injunctions.

(i) Emergency situztions will be handled accordingly with
ghut-in orders and/oxr civil proceedings imposed as the
CEQ and Commigsion/Division determine necessary.

The Commission/Division has Assistant Attorneys General
assigned to assist with legal matters. These attornevys ars
aceessible and will be consulted on matiters of viclation at the
discretion of the CED. The Commission/Diviszion vtilizes the
attorney General's 0Office, through the Assistant Attorneys
General in the Zollowing areas:

e brief guestion or clarification of a legal lssue or
procedurs;

i e advisory memorandum from Zssistant Attornesyvs Gengral;

- informal opinion memgrandum from Attorney General's
Oifice;
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- formal court actions with Commission/Division zs a
petitioner, respondent, or intervenor;

e act as Hearing Examiners;
—— approval as to form of legal documents; and

e liaison with Attorney General's Office concerning
special investigations.

The Commission/Division acknowledges that in certain
instances direct Federal enforcement may take place in accordance
with the 1986 amendments to the Safe Drinking Water Act. In
adgdition to the mandatory reguirements of the SDWA, the EPA will
consider taking direct enforcement action in the following cases:

{1} the Commission/Division reguests EPA action;
{2} national precedent (legal or programl); or

(3) wvioclation of an EPA order or consent decree by an
operator{s’. ‘

The Commission/Division will address instances of
significant noncompliance in a timely and appropriate fashion.

The SDWA reguires advance notification of 8Stateg in the case
of direct Fedsral enforcement action. In addition, the EPA
Regional Administrator will notify the Commission/Division ssven
(7} working days before any independent EPA inspection of
injection facilities.

The EPA will not normally take enforcement actions without
providing prior notice to the State and otherwise complying with
Section 1423 of the SDWA.

The EPA agrees fo the following protocol when notifyving the
Commission/Division of an intended inspechtion or enforcement
action: the Water Management Division Pirsctor will call the CED
of the Division of 011 & Gasg, when 38 case is being congidered.

o Mechanical Integrity Demongtration

The State zhall not allow any mechanical integrity tests
other than those specifled in the program application unless the
CEQ supplies the Regional Administrator with a description of the
proposed test procedure that is sufficient to make a decision
about its usefulness and reliability, and the Regional
Administrator subsequently approves the procedure.

The tests for mechanical

ntegrity, as shown in North Dakota
Administrative Code 43-02~05-07(2)

. are listed in order of

4
b3
-
!

8
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praference; saxcept that all wells, both existing, and those newly
constructed or worked over, must demonstrate mechanical integrity
through an initial pressure test before annulus pressure
monitoring will be accepted according to the listing in North
Dakota Administrative Code 43-02-05-07(2).

The procedures for determining if =ither & mechanical
integrity test (MIT) failure or an excess injection pressure
vialation gualify as a significant noncompliance, are defined in
UIC Guidance #58 (dated September 9, 1887)}. It is agreed that
these procedures will be used as standard protocol for
determining compliance with UIC requirements.

75% of injection wells that fail MITs, but which are not
consldered as a BNC, should be brought into compliance within 90
days of discovery of failure. The remaining 25% of these
indection wells should be brought into compliance no later than
180 days after discovery of fallurs.

G. Aquifer Exemphbions

An agquifer or portion thereof, which would othervwise meet
the definition of USDW, may be exemptsd from protection underx
this program by the Commission/Division, 1f it does not currently
serve as a source of drinking water and will not serve as a
source of drinking water in the future (as specified in 40 CFR
146.4 and ND Administrative Code 43-02-05-03).

When an aquifsr exemption is proposed in anticipation of,
but prior to, a permit appllication, the EPA may enter into formal
rulemaking, and a full ninety (30)~day review pariod may be
needed. Objections raised by the EPA will be resolved before any
agquifer exempition is lssued by the Commission/Division. The
Commission/Division agrees to retain indefinitely, copies of all
data, reports, and other information which provides the basis for
any agquifer exemption. Such information shall be provided to the
EPA upon reguest.

H. Emergency Action

The CEQ shall immediately notify the Regional Administrator
by telephone, or otherwise, of any endangermant to public health
resulting from the actual or thregatened direct or indirect
indection of fluids into the ground water of the State.

I. Notice of Public Hearinas

The CEQ agrees that notice of public hearings, held for the
purpose ¢of UIC program activities, will be made at least fiftesn
{15) davs before the hearing date. Notice made by a member of
the regulated community may be accepted by the CEO provided that
such notice is eguivalent to that which would be given by the

9
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CEC.

Notics shall he given by the (ommission/Division by
publishing it in a nevspaper having general circulation in the
local ar=sa of the activity, and by the operator by sending it
certified mail (return receipt requested) to all surface
landowners in ths arsa.

J « Independent EPA Powsrs

Wothing in this Agreement shall be construed te limit the
authority of ths EPA to take actiaon pursuant to Sections 1421,
1422, 1423, 1424, 142%, 1431, or other sections of the SDWA.
Nothing in this agreement shall prevent inspections by authorized
Federal or 8tate agencies for purposes of enforcement of other
Federal laws not pertaining to Class IT injection wells other
than those covared by this agreement.

Wesley D. Norton »
Chief Enforcement Officer
North Dakota Industrial Commission

James J. Scherer Date
Regional' Admindistrator
Region VITII

U.8. Environmental Protection Agency

10
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NORTH DAKOTA INDUSTRIAL COMMISSION
[I. AND GAS DIVISIOY}

Wesley D Norton Chaches Xoeh

DIRELTOR ENGINEERING DEPY
£ B Withorn Dioean Danapws
ASSITANT MR CTRE FIELD S UPERVISOR
Clarpnce G Carizson {3henn Wollan
GEOLDGIST RECLAMATION U
MEMORANDUM

TO: Reciplents of North Dakota Ol and Gas Rujss and Regulations

FR: Worth Dakota Industrial Commizsion
Oil and Gas Division

DT: September 13, 1984

RE: Revised pages f{or North Daketa Statutes and Rules for the
Conservation of Ol £ Gas  Effective May 1, 1954

Enclosed pleage {ind the {ollowing:

1} List of Commission Members and Ol and Gas Division Personnel
{Revised phone numbers).

2} Revised Index and pages 1,2; 3.4; 5,10; 21,33; 27,28; 24,30 for
the North Dakots Century Cede.

3} Revized Form 2.

4} Revised Form 15,

Please replace the enclosed pages in your rule book.

S0 EAET BOLLEVARD, BISMARCH, NORTH DAKOTA SIS PHOND (701 224 2068 FAK {701} 2243682
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UNDERGROUND INJECTION CONTROL PROGRAM

ATTORNEY GENERAL'S STATEMENT

I hereby certify, pursuant o the provisions of Part C of the Safe Drinking
Water Act (42 U.S.C. 300f et seq., as smendsd) and 40 CFPR 123.3 (&), that
in my opinion the laws of the State of North Dakolz provide adegusis
guthority to apéiy for, assume and carry out the program ser forth in the
Program Description submitted by the North Dakota Industrial Commission for
Class IT wells. The speciric suthorities provided, which are contained in
iawdiily enacted statutes or promulgnted regulations which will be in full
force and effect on the date of approval of this program include the

following:
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anguthnrized Injection

T s pronisits any underground inisction by
‘i‘t or rule (Ssetion 1421 {3 {1} (A} of the S Warer aect
Day end 40 CFR 122,333

dtate Statutory and Hegulatory Authority

North Dakota Century Code 38-08-04

Horth Dakots Administrative Code 43-02-05-04

Remarks of Attorney Genersl

Section 38-08-04 (2}, N,D.C.C. grants the Indusirial Commission
the authority to regulste secondsry  recovery operations gnd
disposal of salt water and oil field wastes, Pursuant fo this
authority the Commission has promulgated regulations govermng
underground injection {Chaprer 43-02-85, N.D, Admin., Code).

Underground  injection  as  defined in N.D,admin, Cad

ri

42-02-05~01(2) includes all Class I wells g3 defined in the Code of
Federal Regulations. N.D.Admin. Code 43-02-05-04 (1) provides
that no underground injection mav be conducted without first
obtaining a permit from the North DUskota Indusirial Commission,
H.D.Admin., Code 43-02-05-04 (3} prohibits construgtion of an

underground injection well prior to the issuance of a permit.

2, Prohibition of Endangering Drinking Water Sources

&.

State autnoriiv, w TICE proviges authomzanon of undarg’mumﬁ
injection by permit, shall reguire that the applicant for g permit 12
inject must satisfy the Stiste that underground injsction will no
sndanger drinking water sources {Section 1421 (b} {1) {(B) {iy}.

State Statutory and Begulatory Authority

North Dakota Adminigirdtive Code 43-03-05-04(4)

North Dakotz Administsorive Code 43-02-0%-01 133

£33
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Remarks of Attorney Ceneral

N.D L Admin, Code 43-02-05-~04 [4) requires that delore a permit for
underground injection iz issued, the applicant must demonstratz to
the Indusirial Commission that the proposed injection well will not
sndanger any underground source of drinking water (USDW).
"Underground source of drinking water” as defined by N.D. Admin,
Code 43-02-035-01 (3} i wirtuslly idenfical to the Federsl
definition. The deflinition of U.5.D.W, s also consistent with
Commission statutory responsibility in Ssction 38-08-04{13{e} fo

pravent “pollution of freshwster suppliss”.

5. The SDWA requires that a State program, in the case of 2 program
which provides for authorization by rule, include the prohibition
ther no  rule mav  be promulgated  which  aurhorizes any
underground injection which endangers drinking water sources
within the meaning of Section 1421 (4} (I) (Section 1421 (b} (1}
(B) (H}).

State Statutforv and Rezulatory Authority

North Dakota Administrative Code 43-02-05-04(8)

Remarks of Attorney General

N.D. Admin., Code 43~02-03-04(%) provides that al injection wells
permitted before the effective date of N.D. Adnmin, Code chapter
43-02~05 shall be deemed to have & permit for purposes of that
chapter, but such wells are still subject fo all other requirements
of the chapter. The Commission could not promulgate s rule that
would  endanger drinking watsr sources withoutr oiating s
statutory responsibility  to protect {resh water supplies {rom
pollution. The regulation adopied by the Commission governing

permittdng, permit by rule, and gres permits ars ar least as
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siringent as the regulations promulgated by the Invironmenial

Protection Agsney.

Profhihition of Movement of Fluld into g USDYW

B

THE FoCoral DrogTam 6t 40 WEHR 122.44 (a) (1Y requires State
programs o prohibit any authorizztion of an underground injection
by sermit or rulg, that causss or alcws movement of {luid into 2
UBDW, for Cless I, I or [l wells.

x*

State Statutory and Repulstory Authority

Horth Dakotz Administrative Code 43~02-05-02

North Dakota Administrative Code 43-02-085-02

Remarks of Attornev Genersl

N.D. admin., Code 43-02-05-02 states that underground injection
that causes or allows movement of fluid into an underground
source of drinking water is prohibited unless the underground
source of drinking water is zn exempled squifer., "Exempted
aquifer” as defined in N.D. Admin. Code 43-02-05-03 is identical

to the Federal definition.

Yor Class IV or V wells, the Feders! program requires State
programs to prohibit any asuthorization by rule or permit that
cauzes or allows movement of Ouid containing any contaminant into
underground sources of drinking watsr, 1Y the presence of theat
contaminant may cause a vislanon of any primary drinking wsier
regulation or may otherwige adversely alfect the health of persons
(40 CFR 12%.34 (g} {33).

State Statutory and Regulatory Authoritv

Remarks of the Altorney General

Not applicable to Class 1 wells.

Corrective action must be lmposed i ¢

pesurring from any Clpss 1, i1 wr
and 122,443,
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State Statutory and Regulatory &uthmmﬁtgg

WHorth Dakots Administrative Code 43-02-03-10

Remarks of Attorney Genarsl

N.D. Admin. Code 43-02-05-10 states that is there is movemeni of
injection or formation fluids into an  underground source of
drinking water the Commission shall prescribe any measurss s are
necegsary to prevent such movement,

g, For Class V wells, the Director must take zehon in scoordances
with 40 OFR 122.34 (&) and (4).

State Statutorv and Regulalory Authority

Remarks of the Attorney General

Mot applicable to Class I wells.

4. Authority fo Issue Permits or Rule
The SDOWA reguires Stafe suthority to issue permits or promulgate
rutes f{or underground injection not less stringent than regulastions
of the Environmentsl Protection Agency (Section 1422 (b) (1) (A
{11 gnd 40 CFE Parrs 122, 123, 124, and 148).

State Statutory and Regulatory Authority

North Dakota Century Code 38-08-04

femarks of Attorney General

Pursuant to N.D,C.C. 38-08-04 the Induestrial Commission has
authority to  promulgate rules and issue permils governing
underground injection by Clsss 11 wells.,  There ure no stalutes

preventing such reguletions or permits from being st least as

sy
8
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stringant as the reguistions promuigated by the Environmental

Proteciion Agency.

Authorite o Condition Authorized Injection Activines

Tre abUA requires 3lste am?z«:}mt" I3 uoncilion  permits  in
aceordance with conditions applicable to all pez‘%‘m;s (40 CFR 123.7
{a) (1) through {a&) (37), §§ 122,41 and 122.42).

Ziate Statutory and Regulatory Authority

North Dakota Adminisientive Code 33-03-05-04 {3

Remarks of Attornev Ceneral

N.D.A.LC 43-02-05-04 (2) provides that permits may contain such
terms  and  conditions as  the Industrial  Commission dsems
negcessary. This guthority would encompass wnv parmit conditions
required wunder the Federal regulations. Permits  can  be

transferred only with approval of the Industrial Commission.

Authority to Impose Compliance Evalusiion Requirements

2. JLHE SUWA requires tng Siate 10 have authonty lor entry in
or onto a site or facility for the purpess of inspections
{Section 1421 (b} (1) {(£) and 40 CFR 123.8 {e1}.

State Statutory and Regulatory Authority

Narth Dakota sdmirdstrative Code 43-02-05+13

Remarks of Altorney Ceneral

N.D., Admin. Code 43-03-05-13 grants the Industrial Commission
and itz agents the authorily to enter and inspect anv sife or
faciiiny involved with undergvound in‘eciion.

The SDWA reguires State authority to oonduet inspections of
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facilities and activities subject te the program, and authmrity to
require permittees and persons subjsct to suthorization by permits
or rule to conduct feciiity mornitoring arnd reporiing reguirements
in ine manner prescribed by the »,)ir wor (Seciion 1220 (b} (L}
{C) and 40 CFR 146,13, 148,23, and 1458.33).

? s

a:»?

w§

State Statutory and Regulatory Awthoriiy

North Dakota Adminigstrative Code 43-02-0%-12

Morth Dakota Administrative Code 43-02-05-13

Remarks of Attorney General

N.D. Admin. Code 43-02~05~13 grants the Industrial Commission
the authority to conduct inspeciions of [lacilivies and activities
Slﬁhjfﬁ;i?i to the underground injeciion control program, Pursuant to
N.D. Admin. Code 48-02-03-12, the Commission alsy has suthority
to reguire permitiess fo conduct facility monitoring and reporting

in the manner prescribed in the Federal regulations,

¢. The SDWA requires State authority to reguire permittess and
persons subject fo the underground injection control regulations lo
keep all records and make all reports required by the Director
{Section 1421 (b)) (1) (C) and 40 CFR 122,59 (Y (2), 12%2.41 (b}
and 123.8).

State Statutory and Regulatmy Authority

North Dakots Administrarive Code 43-02-035~12

Remarks of Attorney General

M.D. Admin. Code 43-02-05~12 requires the operator of an
injection well to keep sccursie records and to repor: monthly to
the oil and gas division the wvolume and scurce of the tluids
injected, the injection pressure, and such other inforoation as the

commisgion may reguire. Operators are reguirsd o retsin th

Famcy
=%
A
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records for at least three years. This provision is brosd enpugh

10 cover gny reporting required by Federal regulavions.

¥.  Authority for Enforcement Requirements
& The state agency must nave authority to immediately restrain
any person from engaging in any unsuthorized injection that
is endangsring or casusing damaege o public health or the
snvirorment £40 CFE 125.8 {a) {133},

State Fiovatory and Regulstorv Auihoriiy

sorth Dakots Century Code 38-08-11 (3}

Remarks of Atiorney CGenersl

Pursuant to N.D.C,C. 385-08-11 (3) the Industrial Commission may

issue an  emergency order without notice or hearing. An
unsuthorized injection that is endangering or ususing damage lo

public  health or environment would certainly ocuably as  an

o

SMergency.

b. The Staie agency must have guthority to sue in courts of
competent jurisdiction to  abate any  threstensd or continuing
violation of any program requirement or permit condition, without
the necessity of prior revocation of s permit (40 CFR 123,96 (&)
(237,

State Stetutory and Regulatorv Authority

Morsn Dakota Century Code 38-08-17 {1}

Remarks of Attorney General

N.D.C.C, 38-08-17 (1) grants the Industrisl Commission the
anthority fo bring suit in district court to resirain any viglation or
e ovuieoor arder.  Drior

sheasrened  vielation of  any aiatu

revocation of a permit is not reguirnd,

(&3
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c. The Siate agency must have suthority tw g&sess or fuw o recover
civil penslties and to seek orvimingl remedies (480 CFH 123.9 (a}
{(3)3.

{1} Cinm penalties shall be recoverable in at least the amount of
2,500 per day. For Clazs 1T wells, I appicable, civil
pmna}txm sholl be recoverable for any program vielstion in at
least the arount of $1,000 per day.

{2}y Criminal fines shall be recoverable in at least the amount of
$5,000 per day for wiliful wiolation. For Class I wells, if
spplicable, pipeline {production) severance shall be imposable
against anv  person  whoe wilifully  wviclates any  program
reguirement,

State Stztutory and Begulatory Authority

North Dakota Century Code 38-08~18

Remarks of Attornev Genersl

N.D.C,C. 38-08~18 provides that any person who viclales any
statute, rule or order i5 subject to & civil pensltyv of up 10

£12,3008.00 for each offense. Each dgy of wviolafion i3 & sepsrate

offensa,

d. The Slate Agency must have suthority to assess or seek civil
penaizics that ars appropriste (o the vielation (=0 CFR 123.%2 {(e)).

e

Siate Statutery ond Regulatory Authority

Remarks of Attorney {enersl

The Industrial Commission has sulbority to sesk civil pengiries in
an amount up to $12,500.00 per day of viplsflon. In seftling sn
action seeking civil penaliies, the Commission can consider factors

guch as those set oub in 40 OFR 123.9 {23,

g. The Siate must provide for
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enforcament process by providing either

a3y int&:z*-;-..sz% party 10 intervene s a m’;tez* 3%

or sdminisivative asction (40 CFR 123,98 &d) (133, o© {‘?} ﬁms srance
that me State sguncy will follow the procedures of 40 CFE 123.9
{d) (23,

State Statutory and Regulatory Authority

Norih Daksta Ceriury Code J8~08-11 (8}
North Dakota Century Code 38-08-17 (2

Horth Dakota Century Code Chapter 32-40

Bemarks of Attorney General

>

North Dakots lsw  provides for public participastion in  the
enforcement process on bolth the sdmindsirative and disirict court
levels, N.D.C.C. 38-08-11 (8} provides ihat any interested
person may  initlate an enforcerment action before the Indusivig
Commission, N D.C.C. 38-08-17 (1) provides har any persen
adversely affected by g vielation of Chapter 38-08., X.B.C.C. may
request the Industrial Commission fo bring sult to enjoin the
violation. If the Commission falls to bring suil within ten day
after receipt of the request, the person meking the reguest may
bring suit in his own behglf to restrain the vielation. The

a

Envirgnmerntal Law Enforcemeni Act, Chapterp

sizec  permils any person aggrieved by
anvironmental statute to bring suit to enforee the statute of colisgt

dameges, or both.

g,  Authority for Public Participation in Permit Processip
The rederal program requires =Y quihorty :;E.z@’ﬁ’i’ for adeguat
public uwc&veam and  p ition in it processt
mmmmnw v -3 : imant,  pubd
heamng ﬁi‘ anaiimwg‘ﬁ, 341 Q s o the finagl
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State Staiutory and Regulatory Authm"it*y’

North Dakots Century Code 38-08-11 (2D

Remarks of Attorney General

Pursuant to N.D.C.C. 38-08~11 (2), the Indusirisi Commission
pannot issue g permit withou! & public hesring upon ten doys

rotice .

8.  Authority to Apply Technical Criteria and Standards for the
Lantrol o1 Underground Imeclion nol less stringesnt than 48 OFR
eart 1486 {Section i (g) (13 and (b} (1)),

State Starutory and Regulstory Authority

North Dakota Administrative Code 43~02-05-08
North Dakota Administrative Code 43-~82-05-0%
Korth Dakota Administrative Code 43-02-05~08
North Dakots Administrative Code 43-02-05-08
North Dakota Administrative Code 43-02-05-10

North Dakote Administrative Code 43-02-05-04 (2}

Remarks of Artorney General

Pursuant to N.D.  Admin, Code 43-02-03-08 (Consiruciion
Q:equimm&ms}, N.D.  Admin., Code 23-02-05~07 {hlechanical
integrity), N.D.  Admin. Code 43-02-05-08 (Plugging  and
Abandoning  Injection Welis), N.D. Admin., Code 42-02-05-09
{Operating Reguirvements), and N.D. Admin. Code 43-02-05-10
{Corrective Action}, the Industrial Commission hog suthorily to

" »<
Prgal Tl L e e Wy o
BYMNEENY A8 Tie ¢

T . $ . .
apply technical standards

CFR Part 148, Furthermore, the Commission onn dncluds toehracal

{11y
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standards as permit conditions as provided in N.D., Admin. Code

43-02-05~04 (2},

1, Classifieation of Injection Wells
g, Lne Stafe must neve the authority to regulate all classes and
types of wells as required for en undergvound infection
conirol program {Section 1421 (a) {1} and (b} {1, and 4
CFR 122,32},

4%
Fad

ate Etarutory and Psgulstory Authomiy

Noren Dakots Admindsirative Code 43~03-05-01 (13

Bemarks of Attorney General

The Industrial Commission heas authority 1o regulste sil Class [1
wells pursuant to N, D, Admin., Code 43-02-05-01 {1} which defines
underground injection to include all Class 11 wells as that term is

defined in the Federsl regulations.

11, Elimination of Certein Class IV Wells

Mot applicable to Class 11 wells.

12, Authority to Identifv Aguifers that are Underground Sources of
Drinkang Water (USDVW) ana fo oxempt Leriain Aguwiiers (40 CFR
12577 (o) {4Y, 122,35, 122.3, and 1334 (g) (¥) and {971,

State Statutory and Regulsiory Authority

North Dakots Administrative Dode 43-02-05-02

Morth Dakots Administrative Code 43-02-03-0

LoF

cazarks of Attorneyv Ceneral

The provisions for exe

o R I L s T )
PO RN s o Dy 4 5
[ wtet- A 3~08-58-03 st

Code  43-02-05-02 and XD,
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eszentially identical 1o the Federal regulotions.  The aguifer

exemption contained in those sections opplies only w0 Class I

-

walls,

13, Authority Over Federsi Agencies and Persons Opsraling on
regerally Uwned or Leéased ?mperty
fhe BDWA  recuires that the GSlate p regram must applv ta
underground injection by Federal agencies and to any undevmu‘nd
injection by any ather DeTSon 1h Z r or ney oecurring on
nroperty lessed or owned by the Un States (Zeotions 1421 (b}
{1y (D) and 1447 {(b}).

State Statutory and Regulatory Authority

Xorth Dakota Adminisirative Code 43-02-3-07

E

Remarks of Altorney Generasl

Section 38-08~02{10), H.D.C.C. defines person as "Ferson
means and includes sny  natural persen, corporation,
association, partnership, receiver, trustee, executor
administrator. guardien, fiducisry, or other represeniaidive of
any knd, and inciudes any depsriment, agency, or
instrumentally of the state or of any governmental subdivision
therseof; the masculine gender, in referring {o a parson,
includes the feminine and the neuler genders”.

LY

cnile the definition of "person” does not mention szsncies of (he

federal government, the Commission does not interpet "means snd

inciudes" as limiting the defininion of "person® 1o those entitia

@
specifically enumerated. The Commission heas  oonsistentiy
exercised jurisdiction over federal sperncivs nnd lands and has
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treated them the same as privais parties in all respects faxoent no

fee is charged for drilling permits on fecarel lands).

N.D. Admin. Codes 43-02-03~07 recognizes thst there s concurrent
jurisdiction between the state and federal governmentis on {ederal
land and therelove reguires all persons operating on federal land
o comply with state sistules and regulstions thet are not in
conflict with federa] regulations. In no case has an excsption {rom
state regulation been requested or needed becsuse of coniflicting

federal regulation.

14, Srate Authority over Indian Lands
Wh-&rz the =aiate asserts authority over activides on Indian lands,
the State authority must demonstrate it is able to regulate those
setivities within the Stete, and give gn appropriste analysis of the

State Authority (5123.3(0)). i

State Statutory and Regulatory Authorimy

Remarks of Attorney Genergl

For the purposes of this program the State is nol assertmg

jurisdiction over Indian londs  within established  Indian
Reservations. It should be pointed out, howewver., ihal the
Commission has salways exercised jurisdiction over oil and gas
activities on indian lands in North Dakots including underground
injgetion.  If an agreement can be reached with the Environmentsl
Protection Agency and the appropriate Tribal authorities, ths
Commigsion would prefer to continue regulating underground

iniaction on Indian Resgrvaticns.

s
o
#
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15, Authority to Revise State Underground Injection Comirol Prosrams

{Section 1422 (b)Y 1y (B} and 40 OFPR 123,13,

State Stafutory and Regulstory Authority

Remarks of Attorney General

The Industrial Commission hag suthority to make revisions such as

thoze mentioned in 40 CFR 123,13,

i
X
s

Authority to make and keep Records and make Reporiz on its

Program Activities, all as prescribed by the Environmental

Protection Agency (Section 1422 (b) (1) (A) (ii), end 30 CFR

123.8 (b)Y (3), 123.10, and 122.18}.

State Statutory and Regulatory Authority

Remarks of Attorney General

N.D, Admin., Code 43-02-03-10 gives the Indusrrial Commission the

authority to cooperate with Federal sgencies. This suthority would

4 2

include record Xseping and  reporting a8 prescribed by the

Environmental Protection Agency.

17, The State must heve suthorily fo muke avallable to EFA upon
reguest, wWithout restricuion, any inlormation obiamed or usad in
the edmimsg{ration ol the Siate progrus, ngduding  Mminrmaiion
cigamed by permil applitants as conutdentiol (0 CrFr 124,107,

Stare Biatulory and Regulatory Authority

North Dakora Admindsirative Code 43-02-05-13

ED_002434_00001925-00026



Bamarks of Attorney General

Al information  obigined pursuant to Chaprer <i-02-03, XN.D,

«

Admin, Cede i3 publle information and is  aeolizble to ks

EAENNEA

Znvironmental Prowection Agency.

18. Certification of Status as Independent Legsl Counsel

The undersigned attormey does hereby certily that pursusnt w the
laws of the State of North Dakots he is counsel for the Nortb

Dakota Industrial Commission, having full legal sauthority 1o

independently represent ithe Imdustrial Comols in court in all

maetters periaining to the State desorvibed herein within

the terms and condidons of 40 CFB 123.5.

Dougles L. Johnson

Assistant Attorney Ceneral
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